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§25.2523(h)-1 Denial of double deduc-
tion.

The value of an interest in property
may not be deducted for Federal gift
tax purposes more than once with re-
spect to the same donor. For example,
assume that D, a donor, transferred a
life estate in a farm to D’s spouse, S,
with a remainder to charity and that D
elects to treat the property as qualified
terminable interest property. The en-
tire value of the property is deductible
under section 2523(f). No part of the
value of the property qualifies for a
charitable deduction under section 2522
for gift tax purposes.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994]

§25.2523(h)-2 Effective dates.

Except as specifically provided, in
§§25.2523(e)-1(c)(3), 25.2523(f)-1(c)(3), and
25.2523(g)-1(b), the provisions of
§§25.2523(e)-1(c), 25.2523(f)-1, 25.2523(g)-
1, and 25.2523(h)-1 are effective with re-
spect to gifts made after March 1, 1994.
With respect to gifts made on or before
such date, donors may rely on any rea-
sonable interpretation of the statutory
provisions. For these purposes, the pro-
visions of §§25.2523(e)-1(c), 25.2523(f)-1,
25.25623(g)-1, and 25.2523(h)-1, (as well as
project LR-211-76, 1984-1 C.B., page 598,
see §601.601(d)(2)(ii)(b) of this chapter),
are considered a reasonable interpreta-
tion of the statutory provisions. In ad-
dition, the rule in the last sentence of
§25.2523(e)-1(f)(1) regarding the deter-
mination of income under applicable
local law applies to trusts for taxable
years ending after January 2, 2004.

[T.D. 8522, 59 FR 9663, Mar. 1, 1994, as amend-
ed by T.D. 9102, 69 FR 21, Jan. 2, 2004]

§25.2523(i)-1 Disallowance of marital
deduction when spouse is not a
United States citizen.

(a) In general. Subject to §20.2056A—
1(c) of this chapter, section 2523(i)(1)
disallows the marital deduction if the
spouse of the donor is not a citizen of
the United States at the time of the
gift. If the spouse of the donor is a cit-
izen of the United States at the time of
the gift, the gift tax marital deduction
under section 2523(a) is allowed regard-
less of whether the donor is a citizen or
resident of the United States at the
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time of the gift, subject to the other-
wise applicable rules of section 2523.

(b) Exception for certain joint and sur-
vivor annuities. Paragraph (a) does not
apply to disallow the marital deduction
with respect to any transfer resulting
in the acquisition of rights by a noncit-
izen spouse under a joint and survivor
annuity described in section 2523(f)(6).

(c) Increased annual exclusion—(1) In
general. In the case of gifts made from
a donor to the donor’s spouse for which
a marital deduction is not allowable
under this section, if the gift otherwise
qualifies for the gift tax annual exclu-
sion under section 2503(b), the amount
of the annual exclusion under section
2503(b) is $100,000 in lieu of $10,000. How-
ever, in the case of gifts made after
June 29, 1989, in order for the increased
annual exclusion to apply, the gift in
excess of the otherwise applicable an-
nual exclusion under section 2503(b)
must be in a form that qualifies for the
marital deduction but for the disallow-
ance provision of section 2523(i)(1). See
paragraph (d), Example 4, of this sec-
tion.

(2) Status of donor. The $100,000 an-
nual exclusion for gifts to a noncitizen
spouse is available regardless of the
status of the donor. Accordingly, it is
immaterial whether the donor is a cit-
izen, resident or a nonresident not a
citizen of the United States, as long as
the spouse of the donor is not a citizen
of the United States at the time of the
gift and the conditions for allowance of
the increased annual exclusion have
been satisfied. See §25.2503-2(f).

(d) Examples. The principles outlined
in this section are illustrated in the
following examples. Assume in each of
the examples that the donee, S, is D’s
spouse and is not a United States cit-
izen at the time of the gift.

Example 1. Outright transfer of present inter-
est. In 1995, D, a United States citizen, trans-
fers to S, outright, 100 shares of X corpora-
tion stock valued for federal gift tax pur-
poses at $130,000. The transfer is a gift of a
present interest in property under section
2503(b). Additionally, the gift qualifies for
the gift tax marital deduction except for the
disallowance provision of section 2523(i)(1).
Accordingly, $100,000 of the $130,000 gift is ex-
cluded from the total amount of gifts made
during the calendar year by D for gift tax
purposes.

Example 2. Transfer of survivor benefits. In
1995, D, a United States citizen, retires from
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